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Abstract 

This paper investigates the systemic phenomenon of “presumed guilty before proven guilty” that plagues 

executives of Indonesian State-Owned Enterprises (BUMNs), particularly in strategic sectors such as energy 

(Pertamina), aviation (Garuda Indonesia), and electricity (PLN). The issue stems from a deep juridical conflict 

between the constitutional and procedural guarantee of the presumption of innocence under the Criminal 

Procedure Code (KUHAP, Law No. 8 of 1981) and the expansive, deterrence-driven application of the Anti-

Corruption Law (Law No. 31 of 1999 as amended by Law No. 20 of 2001). Through a juridical-normative 

methodology and comparative case study analysis, the paper demonstrates how the vague and overbroad 

phrasing of “may cause state financial loss” in the Anti-Corruption Law has been weaponized to criminalize 

legitimate, risk-based business decisions. Although the Business Judgment Rule (BJR) implicitly recognized in 

the Limited Liability Company Law (Law No. 40 of 2007), is designed to protect directors acting in good faith, 

it is routinely overridden by criminal law enforcement. The analysis of three landmark cases: Karen Agustiawan 

(Pertamina), Emirsyah Satar (Garuda), and Nur Pamudji (PLN), exposes inconsistent judicial reasoning, with 

only the Supreme Court’s 2017 Nur Pamudji ruling offering a clear demarcation between civil-commercial 

liability and criminal culpability. This legal uncertainty generates a profound chilling effect, inducing extreme 

risk aversion, stifling strategic innovation, and ultimately undermining BUMN performance and national 

economic resilience. The paper concludes with targeted recommendations: (1) for the judiciary to harmonize 

jurisprudence around the BJR and state loss doctrine; (2) for the legislature to amend ambiguous provisions in 

the Anti-Corruption Law; and (3) for BUMN boards to institutionalize rigorous, documented decision-making 

protocols as a legal safeguard. 
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1. Introduction 

The legal context surrounding corruption cases involving BUMN executives in Indonesia is 

marked by a fundamental dichotomy (Wicaksono, 2022). On one side, there are constitutional 

guarantees of due process centered on the presumption of innocence. On the other side stands a 

powerful and expansive anti-corruption framework designed for maximum deterrence. The tension 

between these legal pillars sets the stage for the juridical drama impacting national governance and 

commerce (Malik et al., 2024). 

The presumption of innocence is a cardinal principle of the modern criminal justice system and a 

recognized fundamental human right (Muhammad Schinggyt Tryan P, Nyoman Serikat Putrajaya, 

2016). In Indonesia, this principle is explicitly codified. The General Elucidation of the Code of 

Criminal Procedure (KUHAP), Law No. 8 of 1981, states in item 3(c) that any person suspected, 

arrested, detained, prosecuted, or brought before a court must be presumed innocent until a court 
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decision finding them guilty obtains permanent legal force (Republic of Indonesia, 1981). This is 

reinforced by Article 8(1) of Law No. 48 of 2009 concerning Judicial Power (“International Covenant 

on Civil and Political Rights.,” 1988). 

This principle carries critical procedural consequences. First, the burden of proof (onus probandi) 

rests entirely with the public prosecutor, who must substantiate the accusation with valid and 

convincing evidence; the defendant bears no obligation to prove their innocence (Kurniawatie, 2025). 

Second, it guarantees the defendant's right to be free from arbitrary measures that infringe upon their 

rights during the judicial process. Philosophically, this doctrine (Ei incumbit probatio qui dicit, non 

qui negat) is designed to protect the individual from the overwhelming power of the state and prevent 

arbitrary justice (Blackstone, 2024). 

In practice, however, particularly in high-profile BUMN corruption cases, this principle is often 

the first casualty in the court of public opinion. Cases involving strategic entities like Pertamina 

inherently generate intense media scrutiny. This papering frequently emphasizes the scale of alleged 

state losses, effectively constructing a public narrative of guilt from the moment an executive is named 

a suspect (Ainani & Hamdie, 2025). This massive public pressure can create an environment where 

the procedural enforcement of the presumption of innocence is perceived as "soft on corruption," 

potentially eroding judicial independence and functionally nullifying the principle, even as it remains 

formally recognized. 

As an antithesis to individual protections, Indonesia's Law No. 31 of 1999 as amended by Law 

No. 20 of 2001 on the Eradication of Corruption Crimes (UU Tipikor) was designed with an 

exceptionally broad scope to combat corruption as an extraordinary crime (Republic of Indonesia, 

2001). The two articles most frequently used to prosecute BUMN executives are Article 2 and Article 

3. 

Article 2(1) targets acts of "unlawfully... enriching oneself or another person or a corporation 

which may cause financial or economic loss to the state". Article 3 targets acts of "abusing authority, 

opportunity, or facilities... for the purpose of enriching oneself... which may [dapat] cause financial or 

economic loss to the state". 

The critical juridical point in both articles is the use of the modal verb "may". This language 

transforms the offense from a material offense (materieel delict), which would require the 

consequence (actual state loss) to have occurred, into a formal offense (formeel delict) (Nani Widya 

Sari et al., 2025). The implication is significant: the public prosecutor is not obligated to prove that a 

state financial loss has actually and definitively occurred (actual loss). The existence of an act that has 

the potential to cause loss is sufficient to fulfill the element of the crime. This drastically lowers the 

prosecutorial standard of proof and expands the law's reach into the domain of business risk-taking. 

This formal offense construction is the primary legal mechanism enabling the criminalization of 

business decisions (Usman, 2023). Every strategic corporate decision, particularly large-scale 

investments of the type undertaken by Pertamina, inherently involves risk and the potential for 

financial loss. The formulation of UU Tipikor permits law enforcement to conduct a post-factum or 

retrospective evaluation of a failed business decision. A decision made in good faith based on 

available information, which subsequently results in a loss, can be easily reframed as an "unlawful act" 

that "may cause state financial loss”. Thus, a business misjudgment is legally transformed into a 

criminal act. 

This juridical contradiction creates a legal environment wherein executives are effectively 

presumed guilty once named as suspects, especially when allegations involve large-scale financial 

decisions that result in losses-even if those decisions were made in good faith and aligned with 

commercial strategy. The Business Judgment Rule (BJR), implicitly codified in Law No. 40 of 2007 
concerning Limited Liability Companies, is designed to shield directors from liability for honest 

business judgments. However, its protective function is frequently overridden by the supremacy clause 

in Article 155 of the same law, which privileges criminal liability over civil or corporate defenses. To 
interrogate this phenomenon, the study is guided by the following research questions: 1) How does the 



50 Bagus Satrio Utomo Prawiraharjo 

Presumed guilty: A juridical analysis of due process erosion in corruption cases involving 

indonesian state-owned enterprise executives 

 

 

formal offense construction of “may cause state financial loss” in Articles 2 and 3 of UU Tipikor 

conflict with the presumption of innocence and the Business Judgment Rule?, 2) To what extent do 
judicial interpretations in landmark cases reflect divergent understandings of the boundary between 

civil-commercial liability and criminal culpability?, 3) How does the phenomenon of “presumed guilt” 

generated on BUMN governance?. 

2. Method 

This study employs a juridical-normative and juridical-empirical hybrid methodology, combining 

doctrinal legal analysis with qualitative case study research to provide a comprehensive understanding 

of both legal doctrine and its practical implications. 

This component involves a systematic, hierarchical, and interpretive examination of primary legal 

sources to map the formal legal framework and identify contradictions or ambiguities (Al-Bohari, 

2025). The analysis focuses on: 

a. Constitutional provisions (Article 28D(1) of the 1945 Constitution and Article 8(1) of Law 

No. 48/2009); 
b. Criminal procedure law (Law No. 8/1981, KUHAP); 

c. Anti-corruption legislation (Law No. 31/1999 as amended by Law No. 20/2001); 

d. Corporate governance statutes (Law No. 40/2007 on Limited Liability Companies and Law 
No. 19/2003 on BUMNs); 

e. Constitutional Court and Supreme Court jurisprudence, particularly Decision No. 1903 

K/PID.SUS/2021 (Nur Pamudji). 

The analysis applies legal doctrinal methods to evaluate whether current norms uphold or 

undermine due process in BUMN-related corruption cases. To ground the normative findings in real-

world legal practice, the study conducts a comparative qualitative analysis of three high-profile 

corruption cases: 

a. Supreme Court (Cassation) Decision No. 1076 K/PID.SUS/2025—Karen Agustiawan 

(Pertamina): Illustrates criminal liability based on procedural non-compliance and post-hoc 

loss attribution; 

b. Supreme Court (Cassation) Decision No. 4792 K/PID.SUS/2020—Emirsyah Satar (Garuda 

Indonesia): Represents classic corruption with proven mens rea and illicit enrichment; 

c. Supreme Court (Cassation) Decision No. 1903 K/PID.SUS/2021—Nur Pamudji (PLN): 
Demonstrates judicial recognition of the civil-commercial nature of a contested decision, 

culminating in an onslag verdict. 

Each case, court documents, indictments, defense arguments, and judicial reasoning are 

systematically analyzed to identify patterns in evidentiary standards, legal interpretation, and the 

treatment of the BJR. This empirical triangulation reveals how legal doctrine is applied in practice. 

By integrating these two methodological strands, the paper not only diagnoses the juridical roots 

of the “presumed guilty” phenomenon but also assesses its systemic consequences, yielding actionable 
recommendations for legal reform, judicial coherence, and governance resilience. 

3. Result and Discussion 

Directorial responsibility and the business judgment rule 

Confronted with this expansive criminal law regime, a separate corporate law framework exists to 

facilitate effective governance, encourage calculated risk, and protect decision-makers. The collision 

between these two regimes creates a perilous juridical grey area for BUMN directors. 

Fiduciary Duty and Director responsibility in BUMNs 

The status and responsibilities of BUMN directors are governed primarily by two statutes: Law 

No. 19 of 2003 concerning BUMNs and Law No. 40 of 2007 concerning Limited Liability Companies. 

Under the BUMN Law, the Board of Directors is the organ fully responsible for the management of 

the BUMN "for the interests and objectives of the BUMN". This defines their fiduciary duty. This 
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duty includes the obligation to manage the company with good faith and full responsibility, applying 

principles of Good Corporate Governance (GCG), including professionalism, efficiency, transparency, 

and accountability. Directors are held personally liable for company losses if they are found guilty of 

negligence in performing this duty. 

BUMN directors, however, operate under a conflicting dual mandate. Corporate law positions 

them as commercial officers expected to take risks and generate profit. Conversely, public finance and 

anti-corruption law (Republic of Indonesia, 2001) and public perception often cast them as state 

officials whose primary duty is to safeguard state funds. This tension creates a fundamental dilemma. 

A decision that is commercially rational (e.g., a high-risk, high-return investment) can be viewed as a 

reckless endangerment of state assets from a public law perspective. This dual identity is the source of 

profound legal uncertainty and a primary vulnerability for BUMN executives. 

The business judgment rule (BJR) as a defense 

To protect directors from liability for business decisions that result in loss, corporate law 

recognizes the Business Judgment Rule (BJR). The BJR is a legal doctrine that grants directors 

immunity from personal liability for corporate losses, provided the decision was made with due care, 

in good faith, and without a conflict of interest (Gunawan & Gunadi, 2023). In Indonesia, the BJR is 

not explicitly named but is implicitly codified in Article 97(5) of the Company Law. This article 

absolves a director of liability for corporate loss if they can prove four cumulative conditions: (a) the 

loss was not due to their fault or negligence; (b) they managed the company in good faith and with due 

care for its interests; (c) they had no conflict of interest; and (d) they took measures to prevent the loss. 

This doctrine is intended to provide directors with the necessary latitude to take reasonable 

business risks. However, the protection offered by the BJR in Indonesia is significantly limited by 

Article 155 of the same Company Law. This article functions as a "supremacy clause" for criminal 

law, stating: "The provisions regarding the responsibility of the Board of Directors and/or the Board of 

Commissioners for their errors and negligence as regulated in this Law do not reduce the provisions 

regulated in the Law on Criminal Law". 

Consequently, the BJR and UU Tipikor are on an unavoidable collision course. A BUMN director 

whose decision results in a loss may present a defense under Article 97(5) of the Company Law. The 

prosecutor, however, can bypass this defense by charging under Article 2 or 3 of UU Tipikor, arguing 

that the decision was an "unlawful act" that "may cause state loss." Citing Article 155 of the Company 

Law, the prosecutor can argue that the criminal provisions of UU Tipikor take precedence over the 

corporate/civil protections of the BJR. This forces the judiciary to resolve the statutory contradiction, 

resulting in inconsistent verdicts and profound legal uncertainty (Liability et al., 2024). 

Distinguishing business risk from state financial loss 

The demarcation between a BUMN loss arising from legitimate business risk and a loss arising 

from an unlawful act (classifiable as a state financial loss) is the most critical point of legal debate. 

Business loss is an inherent component of commercial activity. Conversely, a state financial loss in the 

context of a corruption crime requires an element of unlawfulness (onrechtmatig), such as willful 

negligence, abuse of power, or a predicate corrupt act. 

In enforcement practice, the authority to calculate and designate the amount of state loss often 

falls to state audit agencies, such as the Supreme Audit Agency (BPK) or the Development Finance 

Comptroller (BPKP). The primary mandate of these agencies is to ensure compliance with financial 

and administrative regulations, not to evaluate the strategic merits of a business decision. This 

involvement systemically inserts hindsight bias into the criminal process. When an investment fails, 

law enforcement requests an investigative audit to calculate the "state loss." An audit conducted years 

after the decision will invariably find a financial loss. The audit framework is not designed to 

differentiate between market-driven risk and malfeasance. Any procedural deviation found during the 

audit (such as a missing formal approval document) can be used by the prosecutor as the predicate 
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"unlawful act." The BPK's subsequent loss calculation is then presented as definitive proof of the 

"state financial loss." This process effectively equates any financial loss accompanied by a procedural 

flaw with the crime of corruption, completely ignoring the business context and intent. 

Case studies in BUMN executive prosecutions and its implications 

The theoretical analysis of the clash between criminal and corporate law becomes tangible in a 

series of high-profile cases involving BUMN leaders. The following three cases involving executives 

from Pertamina, Garuda Indonesia, and PLN serve as critical case studies illustrating how these legal 

principles are applied disparately, leading to highly contrasting outcomes and highlighting the existing 

legal uncertainty. 

The Pertamina LNG Case: Business decision-making vs. criminal intent 

The case against the former President Director of PT Pertamina (Persero), Karen Agustiawan, 

centered on the procurement of Liquefied Natural Gas (LNG) from Corpus Christi Liquefaction LLC. 

The Corruption Eradication Commission (KPK) prosecutor indicted her for causing state losses 

exceeding USD 113 million. The prosecution's argument did not focus on classic bribery but on a 

series of corporate governance procedural failures. The prosecutor argued Agustiawan approved the 

gas business development without clear procurement guidelines, without an adequate economic or risk 

analysis, and, critically, without obtaining written approval from the Board of Commissioners or the 

General Meeting of Shareholders (GMS) before signing the agreements. Her defense consistently 

argued the action was a strategic business decision, protected by the BJR, to ensure long-term national 

energy security. Despite this, the lower courts convicted her, and the Supreme Court ultimately 

increased her sentence. 

The Agustiawan verdict illustrates a "procedural trap." It demonstrates that a BJR defense is 

likely to fail if any provable gap in corporate governance procedure exists. The procedural flaw itself 

(the lack of formal GMS approval) was deemed sufficient to constitute the "unlawful act" required by 

UU Tipikor. The prosecution was not required to prove corrupt mens rea (intent). A procedural error 

accompanying a high-risk business decision that fails is sufficient to constitute a crime. This sets a 

precedent that an executive can be convicted of corruption not for being corrupt, but for being 

procedurally imperfect. 

The Garuda procurement case: governance failure vs. criminal intent 

In diametric contrast, the case involving the former President Director of PT Garuda Indonesia 

(Persero) Tbk, Emirsyah Satar, represents classic corruption driven by criminal intent. The 

investigation by the KPK and the Attorney General's Office uncovered a systematic bribery and 

money laundering scheme related to the procurement of aircraft and engines from manufacturers like 

Airbus and Rolls-Royce. The prosecution focused on proving Satar received substantial bribes through 

intermediaries to favor specific manufacturers in procurement tenders. The procurement decisions 

were demonstrably not in the company's best interest but were based on personal enrichment, binding 

Garuda to detrimental contracts and causing massive state losses. Satar was convicted of corruption 

and money laundering (Sari & Nata, 2023). 

The Satar case serves as a crucial point of contrast. It highlights the importance of proving mens 

rea through concrete evidence of bribery and illicit enrichment. The core of the case was a quid pro 

quo. The state loss was a direct consequence of this corrupt act, not a miscalculated business strategy. 

Satar's actions could never be protected by the BJR, as they fundamentally violate the doctrine's core 

requirements of "good faith" and "no conflict of interest". This comparison clarifies that the legal 

system must differentiate between acts of malfeasance and failed business decisions. 

The PLN Procurement Case: Demarcation by the Supreme Court 
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The case of former PT PLN (Persero) President Director, Nur Pamudji, provides the most 

significant and distinct judicial perspective in this debate. Pamudji was indicted under UU Tipikor for 

allegedly causing state losses related to the procurement of High-Speed Diesel (HSD) fuel. He was 

convicted by the Corruption Court, and his sentence was increased at the appellate level. 

However, the Supreme Court (Mahkamah Agung) took the rare step of granting his cassation 

appeal, quashing the lower court verdicts and releasing him from all charges (onslag van alle 

rechtsvervolging). The legal reasoning was pivotal: the Supreme Court ruled that "the act charged was 

proven, but the act does not constitute a criminal offense". The Court explicitly re-classified Pamudji's 

actions as belonging to the civil/business domain, not the criminal domain. Notably, the original trial 

court verdict included a dissenting opinion from one judge who argued that Pamudji's actions were, in 

fact, intended to save state funds and increase PLN's efficiency. 

Table 1. Comparative analysis of BUMN executive corruption cases 

Case 
Primary 

Indictment 
Key Defense 

Argument 
Judicial Outcome 

Key Legal/Juridical 
Implication 

Karen 

Agustiawan, 
Pertamina 

Causing state 

loss (Art. 2/3) 
via LNG 

procurement 

without proper 

GCG/GMS 

approval. 

Action was a 

strategic business 
decision for national 

energy security, 

protected by BJR. 

Convicted (District 

& High Court), 
Sentence Increased 

(Supreme Court)  

A business decision 

with a formal 
procedural flaw is 

vulnerable to 

criminalization, 

regardless of 

strategic intent. 

"Unlawful act" is 

interpreted as 

procedural violation. 

Emirsyah 
Satar, 

Garuda 

Indonesia 

Bribery & 
Money 

Laundering 

(Art. 12, etc.) in 
aircraft 

procurement. 

Not relevant (Focus 
on 

proving/disproving 

bribery, not BJR). 

Convicted 
(District, High, & 

Supreme Court)  

Clear mens 
rea (criminal intent) 

via bribery and 

personal enrichment 
nullifies any 

corporate law 

protection and 

constitutes 

unambiguous 

corruption. 

Nur 

Pamudji, 

PLN 

Causing state 

loss (Art. 2/3) 

in HSD fuel 
procurement. 

Action was a 

business decision 

intended to create 
efficiency and save 

state funds. 

Convicted 

(District), Sentence 

Increased (High), 
Released/Onslag 

(Supreme Court). 

Supreme Court 

precedent 

differentiating a 
proven business act 

(civil) from a 

criminal act (pidana). 
Affirms that not all 

BUMN losses 

constitute corruption. 

The Supreme Court's Nur Pamudji decision is a landmark judicial precedent. It is a powerful 

affirmation from Indonesia's highest court that a clear demarcation exists between an erroneous 

business decision and a criminal act. An onslag verdict, distinct from an acquittal (which implies lack 

of evidence), acknowledges the act occurred but rules that its legal character is not criminal. The 

decision implicitly upholds the spirit of the BJR, asserting that a business decision, even if ultimately 

resulting in loss, is not automatically a crime absent substantive evidence of mens rea or an unlawful 

act beyond mere procedural deviation. 

Systemic Implications for BUMN Governance and the National Economy 
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The 'presumed guilty' phenomenon and the criminalization of policy do not only impact the 

individuals prosecuted; they create profound systemic consequences. The effect ripples throughout the 

BUMN ecosystem, altering decision-making, shaping public perception, and ultimately impacting the 

nation's economic health. 

Risk Aversion in BUMN Leadership 

The credible threat of criminal prosecution for failed business decisions creates a widespread 

"chilling effect" among BUMN executives. Leaders become profoundly risk-averse, fearful that 

innovative or bold strategic decisions, if they fail, could lead to personal legal ruin and imprisonment 

(Worang & Holloway, 2006). 

Economists and experts have highlighted this phenomenon, specifically citing 

the Agustiawan case as causing current Pertamina directors to become unwilling to take risks, which is 

claimed to have a tangible impact on national energy performance, such as declining oil lifting. This 

creates a paradox in the BUMN mandate. The government expects BUMNs to be engines of growth 

and contribute significant dividends, both of which require calculated risk (Tuhana et al., 2021). 

However, the legal environment punishes failure with severe criminal sanctions. Faced with this 

asymmetry where success yields limited corporate rewards but failure carries catastrophic personal 

risk, the rational executive will invariably choose the most conservative and safest path. This leads to 

systemic failure to meet commercial mandates, poor performance, and inefficiency. 

The Role of Media Framing and its Impact on Due Process 

The 'presumed guilty before proven guilty' culture is significantly amplified by media framing of 

BUMN corruption cases. Framing analysis research demonstrates that different media outlets can 

present the same case with starkly different narratives, shaping public perception. For example, 

analysis of papering on a Pertamina subsidiary case showed that some outlets frame the issue 

critically, highlighting structural governance failures and state loss, implicitly building a narrative of 

guilt. Other outlets may paper the case more procedurally and neutrally, framing it as a standard legal 

process. Diction choice also demonstrably influences audience understanding. 

This pre-trial narrative construction actively erodes the presumption of innocence. A symbiosis 

often exists between law enforcement and the media; prosecutors may use press conferences to build 

public pressure, while the media gains a high-impact story. When an executive is named a suspect, the 

public announcement often highlights staggering figures of state loss. This information is amplified by 

the media, embedding a narrative of guilt in the public consciousness long before evidence is tested in 

court. This public narrative creates immense pressure on the judiciary to deliver a guilty verdict, 

rendering the presumption of innocence functionally meaningless in the public sphere. 

Economic and Reputational Impact 

The consequences extend beyond the courtroom. Systemic corruption, or even the public 

perception of it, erodes public trust in state institutions. For strategic BUMNs, corruption scandals can 

have direct economic impacts on the public, such as potential increases in commodity prices or a 

greater fiscal burden on the state budget to cover losses and inefficiencies. 

Furthermore, the specter of corruption and legal uncertainty damages the nation's international 

reputation. Foreign partners and investors may hesitate to engage in strategic projects with Indonesian 

BUMNs if they perceive that their local counterparts can be imprisoned for decisions considered 

normal business practices in other jurisdictions. When foreign investors observe a BUMN CEO being 

criminally prosecuted over an international business deal, it signals extreme legal and political risk. 

This perception can cause investors to demand a higher risk premium, withhold long-term capital from 

crucial sectors like energy and infrastructure, or withdraw from partnerships entirely. 

3. Conclusion  
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This analysis has identified a fundamental juridical conflict between Indonesia's expansive anti-

corruption framework and the corporate law principles designed to protect business decision-making. 

The use of the formal offense concept "may cause state financial loss" in UU Tipikor has enabled the 
criminalization of policy, where business misjudgment is treated as a criminal act. The Business 

Judgment Rule, as a legal shield, is often weakened by the supremacy of criminal law, leading to 

inconsistent judicial outcomes. The case studies illustrate a wide spectrum: from the Satar case, 
representing pure, mens rea-driven corruption; to the Agustiawan case, where procedural failure 

became the basis for a criminal conviction; and culminating in the Pamudji case, where the Supreme 

Court explicitly demarcated the business domain from the criminal domain. This phenomenon 

systemically creates a chilling effect, paralyzing innovation and risk-taking in BUMNs, which is 

further exacerbated by media framing that often ignores the presumption of innocence. The impact is 

detrimental to BUMN performance, investor confidence, and national economic development. To 

address this complex problem and restore balance between accountability and corporate dynamism, a 

coordinated reform is required across three pillars: 1) For the Judiciary: The Supreme Court is advised 

to formally encourage the application of the legal reasoning from the Nur Pamudji decision as 

consistent jurisprudence (vaste jurisprudentie). This would establish a clear judicial standard to 
differentiate between: (a) actions involving clear mens rea (e.g., bribery, embezzlement, or conflicts of 

interest for personal gain), which must be prosecuted as crimes; and (b) business decisions made in 

good faith that result in losses, which should be treated as civil or corporate matters. 2) For the 
Legislature: The Parliament (DPR) and the Government are recommended to undertake two crucial 

legislative reforms. First, to amend UU Tipikor (Republic of Indonesia, 2001) to provide a stricter, 

limited definition of "unlawful act" in the context of corporate decision-making, ensuring it cannot be 

interpreted as mere administrative or procedural non-compliance. Second, to amend the BUMN Law 

to explicitly codify the Business Judgment Rule and its four conditions, providing a stronger, specific 

legal basis for BUMN directors beyond reliance on the general Company Law. 3) For BUMN 
Governance: The Ministry of BUMN is advised to issue a regulation mandating all BUMNs to adopt 

and meticulously document a "BJR Compliance Protocol." This protocol must include: s(a) the 

mandatory completion and documentation of comprehensive risk assessments for all strategic 
decisions; (b) the requirement to obtain fairness opinions from independent advisors for major 

transactions; and (c) ensuring formal, recorded approval from the Board of Commissioners and/or 

GMS for all decisions exceeding strategic or financial thresholds. This creates a defensive paper trail 
to strengthen a director's ability to meet the BJR's evidentiary requirements in court. 4) For Law 

Enforcement and Auditors: It is recommended that specialized training programs be developed for 

prosecutors, investigators, and state auditors (BPK/BPKP) on corporate finance, business strategy, and 

BJR principles. This capacity building is intended to equip them to differentiate between genuine 

corruption and legitimate business risk, thereby reducing investigations and prosecutions founded on 

hindsight bias. 
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